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121 State Street
Albany, New York 12207-1693
Tel:  518-436-0751
Fax: 518-436-4751

March 21, 2024


RE:	AN ACT to amend the insurance law and the social services law, in relation to requiring certain insurance policies and Medicaid to allow patients a one hundred twenty-day window for additional breast exams when the provider deems another breast exam is needed

A.1696 (Hunter)
S.2465 (Persaud)

MEMORANDUM IN OPPOSITION

Submitted on behalf of the Blue Cross and Blue Shield Plans

The New York State Conference of Blue Cross and Blue Shield Plans opposes enactment of this bill as it is unsupported by national clinical guidelines and is inconsistent with existing state and federal requirements.  Specifically, this bill would amend existing scientifically based breast cancer screening coverage requirements to also include additional screenings: (1) where an individual provider assessed the risk and recommends an additional screening including a mammogram for an individual with a prior history of breast cancer, a first degree relative with a prior history of breast cancer, or an individual with dense breast tissue; and (2) within 120 days of a mammogram that showed abnormalities due to dense breast tissue or when “the provider deems another mammogram is needed.”  While the goal of the bill – promoting early detection of breast cancer – is laudable, the Affordable Care Act (“ACA”) established a scientifically based process for determining coverage of preventive care and screenings recommended by independent medical experts who specialize in developing such guidelines.  Additionally, New York law presently requires coverage for breast cancer screenings in accordance with federally accepted clinical guidelines and prohibits cost-sharing for any covered screening and diagnostic imaging for the detection of breast cancer. 

Since 2010, the ACA has required health plans to cover preventive care and screenings, including those with an “A” or “B” Rating from the United States Preventive Services Task Force (“USPSTF”) and, for women, additional screenings provided for in the comprehensive guidelines supported by the Health and Resources and Services Administration (“HRSA”).  The USPSTF is an independent, volunteer panel of national experts in disease prevention and evidence-based medicine, working to improve health of people nationwide by making evidence-based recommendations about clinical preventive services.[footnoteRef:1]  HRSA is an agency of the U.S. Department of Health and Human Services, tasked administering programs to provide equitable health care in the nation’s highest-need communities.[footnoteRef:2]  Pursuant to the ACA (which has been incorporated into New York law), health plans must cover preventive care services recommended by the USPSTF and HRSA.[footnoteRef:3]  These two organizations both have recommendations regarding screening for breast cancer, which is covered without cost-sharing as a preventive service.   [1:  U.S. Preventive Services Task Force, About the USPSTF, available at https://www.uspreventiveservicestaskforce.org/uspstf/.]  [2:  Health Resources & Services Administration, About HRSA, available at https://www.hrsa.gov/about.]  [3:  42 U.S.C. § 300gg-13; 45 C.F.R. § 147.130; and N.Y. Insurance Law §§ 3216(i)(17)(E), 3221(l)(8)(E), and 4303(j)(3).] 


Neither the USPSTF nor HRSA currently recommend the additional breast cancer screenings required by this bill.  Regarding additional screening due dense breast tissue, the USPSTF concluded that “current evidence is insufficient to assess the balance of benefits and harms of adjunctive screening for breast cancer using breast ultrasonography, magnetic resonance imaging, DBT [dense breast tomosynthesis], or other methods in women identified to have dense breasts on an otherwise negative screening mammogram.”[footnoteRef:4]  The American College of Obstetricians and Gynecologists (“ACOG”) stated that, “[w]omen with dense breasts have a modestly increased risk of breast cancer and experience reduced sensitivity of mammography to detect breast cancer.  However, evidence is lacking to advocate for additional testing until there are clinically validated data that indicate improved screening outcomes….The American College of Obstetricians and Gynecologists does not recommend routine use of alternative or adjunctive tests to screening mammography in women with dense breasts who are asymptomatic and have no additional risk factors.”[footnoteRef:5]  To change the law to require coverage of screenings not currently recommended by USPSTF, HRSA, or other organizations like ACOG, disregards these organizations’ expertise in reviewing the medical evidence and making clinically-appropriate preventive care recommendations. [4:  U.S. Preventive Services Task Force, “Final Recommendation Statement - Breast Cancer: Screening,” Jan. 1, 2016, available at https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/breast-cancer-screening. ]  [5:  The American College of Obstetricians and Gynecologists, “Management of Women With Dense Breasts Diagnosed by Mammography: Committee Opinion Number 265,” Reaffirmed in 2024, available at https://www.acog.org/clinical/clinical-guidance/committee-opinion/articles/2015/03/management-of-women-with-dense-breasts-diagnosed-by-mammography.] 


Moreover, this bill appears to be attempting to address a perceived lack of coverage for follow-up testing after an abnormal mammogram.  Following an abnormal mammogram, the individual may need a diagnostic mammogram, ultrasound, a breast magnetic resonance imaging (“MRI”), and ultimately, a breast biopsy.[footnoteRef:6]  Comprehensive health insurance already covers a wide range of diagnostic radiology and testing.  For diagnostic imaging for the detection of breast cancer – meaning mammograms, breast ultrasounds, and magnetic resonance imaging – those imaging services are covered at no cost to the enrollee under current state law.[footnoteRef:7]   [6:  The Susan G. Komen Breast Cancer Foundation, Follow-Up After an Abnormal Mammogram, available at https://www.komen.org/breast-cancer/screening/follow-up/.]  [7:  N.Y. Insurance Law §§ 3216(i)(11)(F), 3221(l)(11)(F), and 4303(p)(5). ] 


As this bill would expand the scope of benefits required by law by adding coverage for additional screenings that are not currently recommend by the USPSTF or HRSA, this legislation would create an unfunded mandate not just for commercial health insurance, but on the entire State.  Under the ACA, the State must defray the full cost of any State mandates that are in addition to essential health benefits for all individual and small group health insurance coverage,[footnoteRef:8] meaning the cost of this additional benefit for those markets would be entirely funded by New York taxpayer dollars.   [8:  42 U.S.C. § 18031(d)(3)(B) and 45 C.F.R. § 155.170(a).] 


For the foregoing reasons, the New York State Conference of Blue Cross and Blue Shield Plans opposes this bill and urges that it not be enacted.

Respectfully submitted,


HINMAN STRAUB ADVISORS, LLC
Legislative Counsel for the Blue Cross and Blue Shield Plans
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